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he boomersare
coming! The
boomersare
coming!
But let'snot
jump the gun.
Whileagreat deal of attention has
been devoted to the aging of the
baby boom generation and how it
may overtax the nation’slong term
care capabilities, providers
would be wiseto study current se-
nior demographics as highlighted
by the 2000 U.S. census. Unlikethe
1990 census, which recorded increas-
ing growth rates in the 65 and above
age groups, the latest popul ation count
revealsanear-term lull.

The cause of the declineisaptly
named the “dlent generation,” and it’s
comprised of people born during the
Depression years—atime of low

birth ratesand strict im-

migration laws. The de-

clinein birth rates actually
started in 1925 and continued
through 1945, says Dona d Red-

foot, apublic policy analyst with

AARP s Public Policy Insti-
tute. He notesthat the
“birth dearth’s” lowest
period was from

1933 to 1936, whichis confirmed

by the decrease in the 65 to 69

group demographic in the 2000

census.

This“trough,” asone expert calsit,
may already be affecting assisted living,
but other experts anticipate that the low
number of seniorswill affect other long
term care markets as well. Asthis group
ages, says Redfoot, long term care can
expect a slower rate of growth—at |east
until the next census in 2010.

The current dip in the seniors popul a-
tion, say Redfoot and others, will create
stiffer competition among facilities that
will not abate until after 2010, when

providers can expect to see asmall
resurgence in market growth. But the
surge of baby boomerswill not begin



LISA GELHAUS

FOR MARKET VIABILITY

Providers prepare for the arrival of the ‘ silent generation!

arriving in assisted living and skilled nurs-
ing facilities (SNFs) until around 2020,
when business growth should skyrocket.

During the 1990s, the most rapid rate of
growth occurred among the ol dest age
groups. Those seniors 85 years and older
increased from 3.1 millionin 1990 to 4.2
million in 2000, a 38 percent increase. In
contrast, the number of seniors 65 to 69
years old decreased by 6 percent.

Unlike the 1990s, however, the next two
decades will see growth in the youngest
seniors.

“Between 2000 and 2020, the bulk of
the growth will be among the young old,”
says Redfoot. “It'simportant for providers
to look at the size and the economic char-
acteristics of thisage cohort in order to
understand what’s driving the market.”

Identifying Customers

For the near term, however, market feasi-
bility expertsand providers must examine
the 2000 population numbers. And agood
place to begin is by looking at the demo-

graphics of the 65 years and ol der seg-
ment, which is broken down in the 2000
U.S. censusinto people 65 to 74 years old,
7510 84 yearsold, and 85 and older (see
chart,page 24).

The current profile of the average as-
sisted living resident at the time of admis-
sion is an 80-year-old female, according
to the American Heath Care Association’s
“Factsand Trends,” which positsthat the
average female SNF patient is also 80
years of age, while men typicaly enter
SNFs at around age 75.

Thus, census numbersthat pinpoint the
demographics of the 75- to 84-year-old
age group and those 85 years and ol der
constitute the largest group of potential
clientsfor today’s facilities. Most
providersarelooking at five- and 10-year
projections, so the 75 to 84 and the 65 to
75 age groups become more important.

“Most of thefocusison the 75 to 84”
group, says Susan Brecht,president of
Brecht Associates, a market consulting
firmin Philadel phia. Facilities are busy

targeting this demographic for potential
admissions because thistends to be the
age at which people move in—particularly
the 80 to 84 age group, she says.

Onanational level, according to 2000
censusfigures, the 75- to 84-year-old
group is still growing. The number of se-
niors between the ages of 75 and 84 in-
creased by 2.3 million, to 12.3 million, as
counted in the 2000 census. This consti-
tutes a 23 percent increase over 1990 cen-
susfigures. The 65 to 74 age group—the
so-called slent generation—showed a
minimal growth rate of about 2 percent,
from 18.1 millionin 1990 to about 18.4
millionin 2000.

Bureau Ups Its Estimates

The Census Bureau a so projects from
birth and death ratesthat the growth in the
elder sectorsisexpected to increase. The
last projection of birth and death rates was
completed using 1990 census data. With a
fresher set of datafrom the 2000 census,
the bureau increased its projected estimat-
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ed number of seniorsfor
the next 30 years.
The Annapolis,Md.-

National Population Trends: 1990 Census Vs. 2000 Census

for Health Policy, Walt-
ham, Mass. Bishop spoke
about the chronic and long
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The increase, accord- people 65 and older need-

ing to NIC senior re-
searcher Harvey Singer, is
due to anincreasing num-
ber of immigrantsin the United States and
more seniorsliving longer.

Top States Show Seniors Tr ends

But pure numbers cannot tell the whole
story. Providers are already aware of se-
niors moving to warm-weather climates or
following their adult children. The 2000
census reaffirmed that these trends contin-
ued through the 1990s. The states that ex-
perienced agrowth in overall population
aswd| as seniors populations were Cali-
fornia,Florida, and Texas.

A review of the 1990 and 2000 census
showsthat Caiforniaremained the state
with the largest total population and the
state with the largest number of seniors
aged 65 and older. The state had 3.5 mil-
lion seniorsin 2000, compared with 3.1
millionin 1990, an increase of about 12.9
percent.

Florida, among the most popular states
for retirees, continues to be the second hot
gpot for seniors. The state had 2.8 million
seniors in 2000, compared with 2.3 mil-
lionin 1990, anincrease of about 21.7
percent.

The growth in Texas' total population
pushed the L one Star State into second
placein overall population among U.S.
states. Texas seniors' popul ation rose by
355,956, from about 1.7 millionin 1990
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Source: U.S. Census Bureau, The 65 Years and Over Population: 2000, Census 2000 Brief;
Table 9. States and Puerto Rico Ranked by Percent 85 and Over: 1990 and 2000

to dightly morethan 2 millionin 2000.
While state population demographics
can indicate where seniors are living, mar-
ket consultants say that seniors population
numbers alone do not determine potentia
businessfor long term care facilities. Indi-

vidual market nuanceswill affect how
many of those seniors could become po-
tential long term care clients,they say.

New Population Characteristics

One of the key factors to study when de-
termining an area’s market potential, con-
sultants say, is statigtics on seniors' health,
gauged by level of need for assistance
with activities of daily living (ADLS).
Other consg derationsinclude seniors
yearly incomes and whether or not they
own their own homes. By categorizing se-
niors according to need for assistance with
ADLSs, marketers can determine the poten-
tial market for seniors housing by catego-
ry: independent living, assisted living, or
killed nursing.

However, providers must a so contend
with the downward trend of people heed-
ing assistancewith ADLs. New drugs and
medi cal treatments have helped increase
longevity while decreasing the level of as-
sistance that people need, says Christine
Bishop, aresearcher and professor at
Brandeis University’s Schneider I nstitute

ed assistancewithADLs
or instrumental ADL s such
astelephone use or money
management. Many in this group were d -
ready resding in long term care facilities.
By 1999, according to afollow-up study,
the number of seniors needing assistance
had falen to 19.7 percent.

Surveys dso show adrop in the rate of
cognitiveimpairment. In 1982, 5.7 percent
of people 65 and ol der exhibited signs of
cognitive impairments. But by 1994 that
number had decreased to 3.2 percent, ac-
cording to a 1998 articlein The Journals
of Gerontology: SeriesA, Biological and
Medical Sciences.

At least part of this decreaseis attribut-
ableto higher levels of education, which
has been shown to be afactor in preserva-
tion of cognitive function, Bishop said.
She explained that diseases like cancer,
once considered terminal, are now being
categorized as chronic, meaning people
areliving with the condition because of
the advancement in medical treatments
and drugs.

The effect of these medical advancesis,
in itself, skewing the demographic picture.
According to “ The 2001 Board of Trustees
of Social Security Annual Report,” peo-
ple's life expectancy is steadily increasing.
Women who were 65 in 2000 have alife
expectancy of 84.6 years, the report said,
while women who will be 65 in 2040
should have alife expectancy of 86.7.



Men who were 65 in 2000 have an average
life expectancy of 81.2; those 65 in 2040
will have alife expectancy of 83.6, the re-
port said.

All these factors must be incorporated
into the demand formulato determine a
potential customer base, experts say.

Short-Term Projections

“The demographic effect for skilled nurs-
ing and assisted living facilitiesisjust
dlightly under 2 percent growth per year,”
says Tony Mullen, managing director of
Philadel phia-based KMF Senior Housing
Investorsand chair of NIC'sresearch
group. “And the growth rate doesn’t
change meaningfully until the baby
boomersarrivein 2020.”

Mullen saysthe eguation for determin-
ing the overall rate of growth for assi sted
living and skilled nursing can be broken
into two parts: demographics and con-
sumer usage. If people continue to use as-
sisted living and skilled nursing at the cur-
rent rate, then the only place for business
growth isin the demographics, he says.
Mullen says his projection of business
growth is based on the assumption that se-
niors will continue to choose assisted liv-
ing and skilled nursing at approximately
the same rate that they havein the past.

“More peoplewill not be choosing
skilled nursing unless the government ex-
pands the Medicare program. And that
doesn’t seem likely. We already know that
the Medicaid budgets are shrinking,”
Mullen says. He adds, however, “the wild
card will be assisted living. It has shown
growth inthe past, but the evidence is
mixed for the future.”

Mullen does expect some slight in-
creasein the use of assisted living by the
general public, but not enough to signifi-
cantly impact business growth.

Because of the current availability of
skilled nursing beds and assisted living
units, theincreasing seniors population
will absorb those vacancies, says Gilbert
Till,principal of URBEK, a Seattle-based
company that analyzes marketsfor long
term care companies and lenders.

“Sincethe 85-plus[group] isgrowing at
atremendous rate, thistypically strength-

ens occupancy in skilled nursing facili-
ties,” he says. But providersare going up
against stiffer competition and caring for
frailer seniorsaswell, experts say.

“A flat census makes for a more com-
petitive marketplace,” says Crista Stark,
vice president of marketing for Integrated
Health Services (IHS). IHS five-year
strategic business plan, completed last
year, was based on 2000 census data. “We
believe we will seefrailer, older, and sick-
er patients coming to usfor care,” she

say’s.

Top 10 States Ranked By Population 65 And Over

declining disability rates and the increased
longevity of men, experts say. Fewer
women of the silent generation will be
widowed because the silent generation’s
men are living longer.

“Since demand for long term care will
berelatively wesk, this gives consumers
more power,” says Redfoot of AARP.
“They’ll have more economic resources.
They’ll have more spousal support or
more kids to help support them. [The
silent generation] islesslikely to find
themselvesininstitutional care”

In addition, this
generation hasa
higher level of educa-
tion, meaning they’ll

also be more savvy
Total US. | 34,991,753 31,241,831 and knowledgeable
1calit. | 3595658 | 106 | 3135552 | 105  Douttherrchoices,
2 Fla. | 2807597 | 176 | 23369431 | 183  Nesys'Theyllbe
3.NY. | 2448352 | 129 | 2363722 | 131  lookingfor atema-
4. Texas | 2,072,532 99 | 1716576 | 101 tives. We'realready
5.Pa. | 1919165 | 156 | 1.829.106 | 154  sesing the effects of
o |l | || B e
8 Mich. | 1219018 | 123 | 1108261 | 119  ingtheDepression”
o.NJ. | 1113136 | 132 | 1032025 | 134  hesws .
10. N.C. 969.048 | 120 804341 | 121 After completing a

Source: 2000 U.S. Census

Unlikethe upswing in skilled nursing
occupancy, the dip in the seniors popula-
tion may force some assisted living opera
torsto reconsider how to ddliver services
until the rate of growth picksup, says Till.

Silent Generation Characteristics
Providers need to understand the charac-
teristics and preferences of the silent
generation, who range in age from 58 to
77 years old, says Brecht of Brecht
Associates.

“They are slent, but they know what
they want, and they have the money,” she
says. During their working years, this gen-
eration was loyal to companies, and com-
paniestook care of them with good pen-
sion plans, Brecht says. They are conserv-
ative about spending money, and their sav-
ings have grown, she says. Many of them
have bought and own homes.

The silent generation benefited from the

feasibility study for a

client in the Detroit

market, Till discov-
ered that providers are already fedling the
pinch of adeclining seniors population.
He suggests that providers be careful and
examine local census data.

“The trough will affect assisted living
facilities that won't be ableto refill their
empty units,” Till says. “Those providers
may need to provide heavier careto main-
tain their occupancy. We can no longer as-
sume that every market is going toin-
crease demographically.”

“You'll seethetraditional skilled nurs-
ing facilities with double-occupancy
rooms decline. People will demand private
rooms,” says Redfoot. “It is going to be
the providers who areinnovative and can
really provide the quality of care and the
quality of life that this sophigticated group
of consumers is going to demand that will
succeed.”

Till has been studying markets and their
demographics for long term care clients
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and banks for the past 20 years. He says
the decrease in seniorsis causing concern.
“Hous ng and Urban Devel opment market
analysts are asking how providersare
going to keep up their occupancy rates
when the slent generation begins moving
in,” he says.

Market-By-Market Analysis

A closer andysisof county populations
supports Till’s concern. The 2000 census
shows that Florida has the highest propor-
tion of seniors 65 and older, at 17.6 per-
cent (2.8 million) of the morethan 15.9
million peopleliving in the state. The
older population represented 30 percent or
more of thetotal population in five coun-
tiesin Florida (see chart, right).

In Charlotte County, seniors constituted
34.7 percent of the population, the highest
in the nation. The 2000 census also found
that of citieswith 100,000 or more people,
Clearwater, Fla., had the highest propor-
tion of people 65 and older.

But that’s only part of the story. The
Clearwater-S. Petersburg areaiis located
in Pinellas County. A comparison of the
total population of Pindlas County in
1990 and 2000 revealed that while the
county isgrowing overall, the popul ation
of those 65 and older isdeclining. The
population of the 75 to 84 group is essen-
tially flat, and the 85-plus age group in-
creased by dightly more than 4,000.

“Each loca market must be eval uated
carefully,” saysTill. “Asthe silent genera-
tion age group worksitsway through the
various age classes, we can no longer sim-
ply assume every seniorsage groupis
growing.”

Till provides another example of market
fluctuations. Thetota population of Dou-
glas County, Ore., in 2000 was 100,399,
andin 1990 it was 94,649. Bucking the
national declinein 65- to 74-year-olds,
Douglas County showed an increasein
both 65- to 74-year-olds and 75- to 84-
year-olds. The total 65-plus population
grew from 14,563 in 1990 to 17,888 in
2000, an increase of nearly 23 percent.

Till believesaregiona medical center
serving the local areais drawing seniors
into Douglas County and possibly the
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Billings,Mont., areaas well. In Billings,
located in Yellowstone County, the 85-
plus community grew by more than 64
percent, from 1,365 in 1990 t0 2,241 in
2000. The census also shows alargein-
creasein the 75- to 84-year-old age group.
“It'sagood bet that many of these seniors

Top 10 U.S. Counties Ranked By Percent

0f Population 65 And Over: 2000

scarce, and what is availabl e is expensive,
she says.

By contrast, Phoenix hasits own market
barriers. Arizona experienced an increase
of 189,065 seniorsinto the state during the
1990s. But the Phoenix assisted living
market is overbuilt and overserved,
Thomas says. Theresultis
amarket filled with assist-
ed living facilitieswilling
to negotiate their rates. In
addition, some of those se-
niors are not year-round

.Charlotte Co., Fla. | 141627 | 49167 | 347  /cSdents spendingonly

2 Mclntosh Co, N.D. | 3390 | 1160 | 342  hewamwinter monthsin

3.Highlands Co., Fla. | 87,366 | 28,833 | 330  Arizona Thomassays.

4 Citrus Co., Fla. 1181085 | 38010 | 322  “Few communities

5.Kalawao Co., Hawaii 147 47 32.0 enjoy year-round, full oc-

 Hormando Ga. . | 330802 | 028 | d0g  Cupanoy shesys."Mos
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9.McPherson Co., S.D.| 2,904 859 | 296  Withinfiveto 10milesof
10.Divide Co., N.D. 2283 674 | 295  thefacility, butitisso

Source: 2000 U.S. Census

have moved to the Billings-Yellowstone
County areafor itsmedical services,” Till
says.

Case Studies

Again, high concentrations of seniorsdo
not necessarily indicate business success.
Senior Resource Group (SRG), aSan
Diego-based operator of independent,as-
sisted living, and Alzheimer’s facilities,
found that while high concentrations of
seniorsareliving in both Los Angeles and
Phoenix,Ariz., other factors could be bar-
riersto filling units.

InLosAngeles, SRG built a 244-apart-
ment independent and assisted living fa-
cility that opened in mid-December 2001.
By early February, the facility was almost
50 percent occupied. SRG’s business plan
estimated it would take 24 months to fill
thefacility. “LosAngelesisan areathat is
reaping the bounty of the census,” says
DonnaThomas, a spokeswoman for SRG.
“There are so many people that need these
facilitiesand so few facilitiesto accom-
modate those needs” Thomas saysthe
high barrier to market entry in Los Ange-
lesisfinding land to build on. Land is

competitive in the Mesa

area[a Phoenix suburb]

that the adult children of
assisted living residents will drive 45 min-
utes to an hour, from Phoenix to Mesa, to
save $500 amonth on assisted living care.
The market is so cost-conscious that many
assi sted living communities operate a less
than full ”

In response to this market complexity,
Thomas says, the company plansto devel-
op congregate campus living on arental
basis, offering a continuum of care with-
out the high entrance fees of a continuing
care retirement community.

“It is the most beneficial business
model from our perspective, aswell as
from the residents’ viewpoint because as
their needs change, residents can access
al levelsof carewithout moving,”
Thomas says.

“Globally, the combination of the cen-
sus trends and the professional trends has
hel ped us become more sharply focused,”
says Stark of IHS. She says IHS will stay
competitive by conducting further re-
search into afacility’s market and then de-
termining if services are meeting that mar-
ket'sdemand. =
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The cost and availability of liability coverage can sometimn

trump even the best demographic profiles.

hey rank as the No. 4 and No. 2
largest statesin total populaion
sizeand No. 2 and No. 4inthe
key long term care demographic
of inhabitants over age 65. At first glance,
Florida's and Texas' mirror-image num-
bers couldn’t be more encouraging for
long term care providers seeking ideal
marketsfor growth. So why have a hand-
ful of the nation’s largest long term care
compani es abandoned these states?

Just this past January, the country’s
largest nursing facility chain, Ft. Smith,
Ark.-based Beverly Enterprises, complet-
ed thesale of all 49 of its Floridanursing
facilities and its four assisted living cen-
ters. Beverly’s high-profile move was
prefaced by the January 2001 Florida
pull-outs of Milwaukee-based Extendi-
care and Murfreesboro, Tenn.-based Na-
tional Healthcare Corp.—the ninth and
11th largest nursing facility chainsin the
United States. The flight from Texas start-
ed even earlier, when Beverly withdrew in
1997. Many of the other major for-profit
players followed suit.

The answer, at least the one universally
cited by the providersin hasteto leave
Florida and Texas, is the exploding cost of
genera and professional liability (GL/PL)
insurance for nursing facilities, assisted
living centers, and intermediate carefacil-
itiesfor the mentally retarded and devel-
opmentally disabled. The bad newsfor
providers operating in the other 48 states

isthat Florida'sand Texas'liability insur-
ance headaches appear to be headed their
way.

“Our survey found that in 2001 the av-
erage nursing facility paid premiums 130

In 2001, Providers Paid 130%
More For Nearly $500K Less
Coverage

$240,352

Average Premium
Increase For LTC
Providers In 2001

Meanwhile liability insurers
reduced their exposure:

Average
Decrease
In Per-
Occurrence
Coverage

$474,074

Average Decrease In
Annual Aggregate
Coverage

Source: Survey of 60
providers, AON Risk
Consultants, “Long Term

Care General Liabilty and

Professional Liability

Actuarial Analysis,

February 2002" $2,311,111

percent higher than what they did in
2000,” says Theresa Bourdon, managing
director and actuary at Chicago-based
AON Risk Consultants. Bourdon was the
primary researcher behind a February
2002 report detailing that liability costs
directly related to long term care quadru-
pled between 1995 and 2001. The study
found that the average long term care
claim has tripled from $67,000 in 1990 to
$219,000in 2001.

On average, providers’ GL/PL premi-
umswent up by nearly $250,000 last year,
while insurance coverage limits s multa-
neously dropped by amost $500,000 (see
box,left). Annual aggregate limitswere
reduced by $2.3 million per insured. Pre-
mium increases of this Sze are unlike
anything else the insurance industry is
seeing, says Bourdon.

“Typically, liability premium increases
trend slightly ahead of inflation, with 3 to
7 percent annual increases,” says Bour-
don. “Nothing istrending the way long
term care premiums have escalated.”

Of course, for providers focused on car-
ing for their patients with limited re-
sources, a quarter-million-dollar insur-
ance hike may translate into bankruptcy,
says CharlesRoadman 11, M.D.,president
and chief executive officer of the Ameri-
can Health Care Association (AHCA).
“And it can a so mean the difference be-
tween hiring or laying off more nurse
assistants.”
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Not surprisingly, insurers have backed
away from the long term care GL/PL busi-
nessin droves, seeking to escape the
volatility and ever-growing number of
negligence lawsuits being filed against
providers. In February 2001, only 17 in-
surers out of 515 authorized to write com-
mercial liability were offering coverageto
Florida providers, according to a status re-
port from Florida Deputy Insurance Com-
missioner Susanne Murphy. Eventhein-
surers-of-last-resort, the so-called reinsur-
erslike Lloyd's of London that charge
towering premiums for “surplus’ lines,
have withdrawn from the markets of some
states. Of the 17 left in Florida, 10 are
reinsurers. In Missssippi, only threein-
surersof any type are actively writing lia-
bility coverage, according to a January re-
port from Mississippi State University.

“Uniformly across the nation,there are
very few carrierswilling to write this cov-
erage,” says Bourdon.

Thelack of competition hasmade in-
surance so expensive in Florida and Texas
that the majority of facilitiesin both states
are operating without liability coverage—
or to use insurance lingo—"going bare,”
according to recent surveys. According to
the Texas Department of Human Services,
55 percent of Texas nursing facilities were
operating without general and profession-
al liability insurance in 2001. A December
report from the University of South Flori-
da’s Policy Exchange Center on Aging es-
timated that as much as 83 percent of the
Floridalong term care sector islikely to
go bare this year.

Insurance Affordable, A vailable?

With the nationd average annua premium
hovering around $236,000 for atypical
100-bed facility, the operative question for
most providers is quickly becoming where
isliability insurance relatively afford-
able—and, perhaps even more impor-
tant—available?

The GL/PL insurance market asa
whole, including coverage for manufac-
turers and other nonhealth businesses, has
hardened across the board since Sept. 11,
as property and casualty insurance com-
panies have attempted to reduce their risk

Long Term Care Liability Costs
Have Quadrupled Since 1995

Nationwide Loss Cost Per Occupied Bed
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Source: AON Risk Consultants, “Long Term Care
General Liability and Professional Liability Actuarial
Analysis, February 2002”

exposure, according to John Andre, vice
president of the Oldwick, N.J.-based in-
suranceintelligencefirmA.M. Best. Asa
result, even providers operating in the
states where long term care GL/PL cover-
ageremainsrelatively inexpensive are
likely to take a serious premium hit this
year, Andre says.

Kentucky providers are “fretting that
their liability premiums went up 300 to
400 percent thisyear,” says Rich Miller,
executive director of the Kentucky Asso-
ciation of Health Care Facilities. “That's
bad, but | remind them that they could be
seeing 1,700 percent increases like
providersin Florida”

AON'’s Bourdon contends that the best
information on where GL/PL coverage re-
mainsrelatively affordable can be found
in her February 2002 nationwide survey
of theliability costs of approximately
440,000 licensed nursing facility beds and
32,000 assisted or independent living
units. According to the survey, insurance
costs remain relatively low in 42 states,
mostly clustered in the Midwest and
Northeast. Excluded from her list of
lower-cost states are six Southern states
(Alabama,Arkansas, Florida, Georgia,
Mississippi, and Texas) plus Cdiforniain
the West and the Mid-Atlantic’s West Vir-
ginia. Bourdon stressesthat in this case
“relatively low” does not mean “inexpen-
sive” or even “not too bad.” Inthe 42 “rel-

atively low” states, liability loss costs—
the key statistic insurers use to set rates—
have nearly tripled, from $220 per long
term care bed in 1995 to $620 per bed in
2001, increasing at arate of 20 percent
per year.

That increasefar outpacestypical lia-
bility claims costsfor every other industry
that buys GL/PL insurance, Bourdon says.
Typical cost increasesfor claimstend to
bein the5to 10 percent range, roughly
half of what long term care providersin
the 42 “relatively low” states are experi-
encing. And even then, Bourdon says, it is
likely that there are significant variations
in the cost of GL/PL coverage just among
the“low-cost” states. There’'s no guaran-
tee, she says, that smaller, independent
providers dependent on Medicaid and
Medicarewill be able to aff ord coverage
in these states either.

Those $620 per bed | oss costs directly
translate into premium increases, explains
Janet Kulhanek,partner with the Houston-
based liability insurance broker Colley &
Associates. Although insurers used to
build a5to 10 percent profit margin into
their premiums, most now rely on the
earnings garnered by investing premium
dollars for their bottom-line profit. While
reinsurers still figure in such abonusfee,
most commercial insurers set rates using
loss costs alone, she says.

A.M. Best, which rates the financial
stability of insurance firms, hasrecently
downgraded many carriersin the patient
care liability segment—with Bermuda-
based L egion Indemnity Group the latest
victim. The segment, made up of asmall
number of medical mdpractice insurers
for physicians and an even smaler num-
ber of companieswho sell GL/PL cover-
ageto nursing facilities, hospitals,and
surgical centers, “remainsin flux,” says
Best’sAndre.

The downgrades are just the latest hit
for the segment. In 1999, St. Paul Insur-
ance Cos.—at tha time the largest health
care GL/PL insurer in the nation—decid-
ed not to renew most liability policiesfor
itsskilled nursing fecility clients through-
out the country. In February 2000, Em-
ployers Reinsurance Corp., Reliance Na-
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tional Insurance Co., The Doctors Co.,
USF Insurance Co., Agricultural Excess
and Surplus Insurance Co., and Admiral
Insurance Co. al either withdrew entirely
from markets or stopped writing new poli-
cies, according to William Warfel ,profes-
sor of insurance and risk management at
Indiana State University in Terre Haute.
A movejust two months ago highlight-
ed the vulnerability of providersin all
states—even those without arobust histo-
ry of long term care lawsuits. Princeton,
N.J.-based Princeton Insurance Co. an-
nounced in late February that it would
stop renewing liability policies for Penn-
sylvania providers beginning May 1. The
decision will affect awiderange of health

care providersin Pennsylvania, from nurs-
ing facilities to podiatrists, according to
Princeton’s Web site.

Liability Rates Skyrocket

Floridaand Texas have historically been
the leadersin driving theincreasein long
term care GL/PL costs, but the February
AON study found that six other states are
showing similar trends.

While liability-loss costs are growing
by an average of 20 percent annually in
therest of the nation, the cost of settling or
trying long term care negligence lawsuits
is mushrooming in Georgia, up 50 per-
cent; West Virginia, up 50 percent;
Arkansas, up 45 percent; Mississippi, up

States With Laws That Might Encourage LTC Provider Litigation

State Statutory Civil Add-On Actions
Patients’ Cause Of Attorneys’ Brought
Rights Action Fees Under
Based On Medical
Patients’ Mal-
Rights Practice
Arizona X X X no
(vulner- (vulner-
able adult) able adult)
Arkansas X X unknown yes
California X X X yes
Connecticut X X X yes/no
(if punitive
damages
found)
Delaware X X yes
Florida X X no
(recently
amended)
lllinois X X X yes
Kentucky X X X no
Massachusetts X X X yes
Minnesota X X yes
Missouri X X X yes
Nevada X X X no
New Jersey X X X no
New York X X X yes/no
Ohio X X X no
Oklahoma X X X no
Tennessee X X X no
(for (for
elder elder
abuse) abuse)
Wyoming X X yes

Source: Broad and Cassel: Draft Report to the American Health Care Association Tort Reform Task Force
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40 percent; Alabama, up 31 percent; and
Cadlifornia, up 29 percent,according to
AON’sBourdon.

The nation’s highest liability-cost state
remains Florida, with the average per-bed
losstopping out at $10,800 last year—
more than $5,000 per bed more than
Texas, the next most expensive state.
Florida's providers and the insurancein-
dustry are hopeful that tort reform legisla-
tion passed last year, including acap on
noneconomic damages for some cases,
may help stem the growth of those costs.

Florida sliability troubles can be traced
back to acluster of unusud statutesin the
state’s civil justice system, says Doug
Mannheimer, apartner with the Tallahas-
see-based firm Broad & Cassd. Prior to
the passage of the 2001 tort reform pack-
age, a1993 Florida state law singled out
long term care facilities by removing the
reguirement that civil suits be brought
under the state medical malpractice
statute. Instead, personal-injury attorneys
were permitted to bring action against fa-
cilitiesunder “strict liability” law.

The changein burden-of-proof was
earth-shattering for Florida providers and
aboon for the plaintiffs' bar, Mannheimer
says. Instead of requiring plaintiffs’ coun-
sdl to provethat a facility and its staff
failed to exercise the “ skill and care of
other smilarly trained caregivers,” now
the state only asked that they provetheir
client had, indeed, suffered adeclinein
health. Usually reserved solely for defec-
tive product suits, “strict liability” meant
that the court didn’t care what caregivers
had done to try to prevent the health prob-
lem—only whether or not it happened.

“Not only did [the strict liability stan-
dard] stack the deck againgt providers,it
virtually rendered every nursing facility
guilty until proven innocent,” says
Mannheimer. “It was the first time strict
ligbility had been applied in any health
care setting.”

The Florida “strict liability” changewas
inserted deep within amore sweeping and
generally positive patients’ bill of rights
for nursing facility patients, a tactic that
the plaintiffs' bar reused to get similar
bills passed in severa other states. Along



with the burden-of-proof modification,the
1993 Foridalaw also required that nurs-
ing facilities pay “add-on attorneys’ fees’
if they lost acasein court.

While Florida personal injury lawyers
could only collect the add-on feesif they
won in court, the threat of the feeswas
frequently used “asacudgel to force

providersand their insurersto consider
larger settlements,” says FloridaHealth
Care Association spokesman Ed Towey.
“Their attitude was ‘' you can either pay
me Now or you can pay me more |ater,”
says Towey. While atorneys are typically
paid a contingency fee, usually a percent-
age of the overall payment, the old Florida
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law required defeated providers to pay
them by the hour at arate of the lawyer’s
choosing. “ There were some suits, espe-
cially those that took afew years to get to
trial, where the add-on attorneys' fees
were even larger than the patient’s com-
pensatory damages,” Towey says.

Those attorney fees continue to add up,
the AON report found. Almost half (47
percent) of total long term care GL/PL
claim costs go to plaintiff and defense at-
torneys feesand related litigation costs,
according to the report. Plaintiffs' attor-
neys claim approximately three out of
every four of thosedollars.

Spotting Emerging ‘Floridas’

Given that the GL/PL industry is expected
to spend $1 billion adjudicating long term
care liability claimsin 2001 alone, it'sno
wonder that carriers get queasy if they run
across laws with even awhiff of asem-
blance to Florida's now-repealed “strict li-
ability” statute, says Bourdon.

And like the small army of aggressive
personal injury lawyers attempting to re-
store their “strict liability” cash cow, in-
surers are sparing no expense to make
sure they know which states have smilar
laws so they can pull out, hike providers
premiums, or cancel renewals.

Providers are keeping awary eye out as
well. In abid to keep tabs on what the
plaintiffs' bar and its politically connected
trade group, the Association of Trial
Lawyers of America, are up to, AHCA
asked Broad & Cassel’s Mannheimer to
poll knowledgeabl e defense attorneys
across the country to determine how wide-
spread the key problematic features of
Florida's old law had become.

Theresulting fall 2001 survey found 18
stateswith lawsthat had at |east some
similaritiesto Florida's (see table, page
32). Unlike the mostly deep South states
noted by AON, Mannheimer’s survey de-
termined that states as seemingly safe as
Ohio and Nevada had statutes that |ooked,
at least on paper, to grant add-on attor-
neys fees and establish acivil cause of
action outside the medical malpractice
statute.

Community attitudes about going to
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court play abig rolein determining liability |oss costsin some
of the states with onerous statues.

Such community factors help explain the glaring absence of
Texas on the Mannheimer watch ligt. Although the Texas | egis-
lature did pass a patients’ bill of rights for nursing facility pa-
tients, thelaw didn’t serve as a Trojan Horse for add-on attor-
neys feesor astrict liability standard adjustment.

“Texas proves the point that liability costs are hard to pre-
dict,” says Bourdon. “I1t'safunction of more than whether they
have alaw or not—the general populace hasto want to sue and
juries have to give enormous awards”

In February 2002, the National Law Journal listed the 100
largest “mega-verdicts’ of 2001. A total of four nursing facility
negligence cases made the Journal’stop 100, with three out
of the four coming out of Texas courtrooms. The axiom that
Southern juries give larger awards tendsto be true, Bourdon
says.

Instead of tracking state laws, Bourdon says insurance carri-
ersare paying alot of attention to where key Floridalaw firms
that made akilling off of strict liability are opening satellite
offices. They have noticed a pattern that the opening of anew
office often coincides with an effort to pass Florida-like liabili-
ty statutes and an increase in claims, Bourdon notes.

For example, Wilkes & McHugh, a Tampa-based firm that
reaped millions on nursing facility litigation and pushed strict
liability statutesin other states, has opened officesin Arkansas,
California, Tennessee, and Texas. Thefirm iscurrently attempt-
ing to expand into Mississippi.

Taking On Tort

The stars may be aigning this year to create an environment fa-
voring meaningful tort reform, says Tom Plowman, director of
financial and rate analysis at the Texas Health Care Association.

The withdrawal of the St. Paul Cos. from the medical mal-
practice market in December has precipitated a severe shortage
of affordable and available ligbility coverage for physicians and
hospitals, he says.

With long term care, hospitals, and physiciansal in the same
liability boat, Plowman and Florida s Towey are optimistic that
apowerful coalition could drive caps on noncompensatory
damages; increase peer review protection for quality improve-
ment activities; and initiate newer, better risk-pooling arrange-
mentsthrough state legislatures next year.

A.M. Best’sAndre says that public pressure for some kind of
reform could increase even more because many commercial
GL/PL and malpractice carriers need to rebuil d reserves—dri-
ving coverage prices even higher and shrinking the overa | mar-
ket’s capacity. That could keep the missing-in-action GL/PL
carriersout of thelong term care market for even longer, he
says.

“It'sgoing to be quite awhile before theinsurers that | eft this
market come back home again,” Andre says. =



